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A /ORDER
PER Waseem Ahmed, Accountant Member:-

This appeal by the assessee is directed againgirtlee of Commissioner of
Income Tax (Appeals)-11, Kolkata dated 30.09.20A8sessment was framed by
JCIT(OSD), Circle-10, Kolkata u/s 143(3) of the dnze Tax Act, 1961 (hereinafter
referred to as ‘the Act’) vide his order dated @32D11 for assessment year 2008-09.
The grounds raised by the assessee per its appezd ander:-

“l) That the Learned CIT(Appeal) has erred both law and under the
circumstances in sustaining the disallowance 01 &55,829/- made by AO.
2) That the Appellant craves leave to add, to an@ndithdraw all or any of
the ground or grounds of appeal at the time or beefthe hearing of the
appeal.”
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Shri V.N.Purohit, Ld. Authorized Representative eged on behalf of assessee and
Shri Aarindam Bhattacherjee, Ld. Departmental Regme&ative appeared on behalf of
Revenue.

2. In this appeal two grounds have been raisedobuthich ground No.2 is of
general in nature and does not require any adjtidica

3. Sole issue raised by assessee in this appdhatishe Ld. CIT(A) erred in
sustaining the disallowance of Rs. 16,55,829/- niadine Assessing Officer.

4. Briefly stated facts of the issue are that tkeeasee is a Private Limited
Company and engaged in business of transportafiqgpads services. During the
year, the assessee has claimed the lorry hire ebanf) Rs.165,58,29425/- only.
During the assessment proceedings, the AO fourtdntbat of the expenses of lorry
hire charges are paid in cash which were suppooiedhe basis of self-made
vouchers. Therefore the AO concluded that assdsse@ot proved the genuineness
and nexus of the expenditure with the business atiper Accordingly the AO
disallowed 0.1% of the lorry hire charges amountmdrs.16,55,829/- and added to
the total income of the assessee.

5. Aggrieved, assessee preferred an appeal befdigAXC against the
disallowance made by the AO. During the appeal ggdtgs, the assessee submitted
that similar expenses were claimed in the earleary i.e. AYs 2005-06 to 2008-09
but no disallowance was made except in the AY 20@8er Rs.2.50 lakh oad hoc
basis. However, the same addition of the experaimuade in the A.Y. 2008-09 of Rs.
2.50 lakh approx. 0.67% of the total expenditurethy A.O was deleted by the Id.
CIT(A). However, the Ld. CIT(A) disregarded the temtion of the assessee and
upheld the disallowance made by the AO by obserasgnder:-

“4.3 The submission made by the assessee in thenpneoceedings need to be
carefully analysed. The fact that the assesseenduhe year under consideration has
shown 8.95% margin in freight received over theeeggs made for transportation
which is significantly lower that the same ratiothre previous year at 10.15% and
also lower than the same ratio in year proceedinghiat. The addition made by the
Assessing Officer though on estimated figure i®tbagpon uncontrovered fact of the
declining ratio of friend received a compared teifght and other transportation

charges paid by the assessee.

4.4 The addition made here, by the Assessing Qfflfeeugh | on the basis of certain
estimates, it emanates from uncontroverted facpgagnt from the submission of the
assessee himself. Though the Assessing Officeadraed that payment in cash is
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business exigency, the averment on which the a&ssessrelied in his defence. The
assessee does not have liberty to selectively égtiee other averment made by the
Assessing Officer that in respect of such experalihe assessee could not prove the
genuineness and the nexus with its business opesatit is settled law that assessee
cannot probate and reprobate at the same time.

4.5 The other argument taken by the assessee #ed &i paragraph no 4.2.2 is
general nature these arguments if they are appleab business of the assessee in
the present year has also not been establishedhbyassessee. The theoretical
arguments made by the assessee without substagtitite same with facts of the
working of the present year is not being analyseh

4.6 Careful appreciation of the submissions madéhbyassessee as cited in para 4.2
above clearly indicates that in order to explaire thow operating margin in the
present year the assessee has given his main amgumeara 4.2.3 wherein the
assessee has attributed the fall in the marginthe bad economic condition
prevailing in 2009-2010. However a bad economicdition of falling manufacturing
and falling export should first impact the turnowdrthe assessee. A perusal of chart
prepared by the assessee and cite in para 4.2.Vvealotearly indicates that the
turnover of the assessee has rather gone up dutegyear. Similarly the bad
economic condition if at all had impacted the besm of the assessee it must have
impacted both the business activities which resuits receipts and the business
activities which results into expenditure, partey in the case of the assessee,
where the procured business as well as expenditigrédentical i.e. transportation.

4.7 In view of the arguments in para 4.3 to 4.6n af the opinion that the argument
of the assessee are general, a flimsy, theoretindl unsubstantiated by the facts of
the case. It is trite law that revenue authoritywoat act on pure conjectures surmises
and notions the converse of the same is also traednce the Assessing Officer has
acted on the basis of certain ration and figuresnirthe financial account of the
assessee it cannot be controverted by pure sureusgectures and theoretical
arguments. Accordingly the arguments of the assesseuoted in para 4.2.1 to0 4.2.3
is rejected.

4.8 The only remaining argument cited in paragraygh4.2.4 does not hold good, as
it is trite law that the principle of res judicata not applicable on the proceedings of
Income Tax Act.”

Aggrieved by this, the assessee has come up irabpefore us.
6. The Id. AR before us reiterated the submissiaderbefore the Id. CIT(A) and
also filed a chart showing the expenses claim énetirlier years and subsequent year.

The relevant extract of the chart is reproducedwel

Financial Asst. year Turnover Freight Lorry hire % on lofry on lorry
year hire on| hire on
freight turnover
2004-05 2005-06 813609244 812803457 758482464 93.32 | 93.22%
2005-06 2006-07 1008018433001401684 928821760 92.75% 92.14%
2006-07 2007-08 1270016538267798251] 114761598390.52% 90.36%
2007-08 2008-09 1653149372650754966 148313557689.85% 89.72%
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2008-09 2009-10 1828070661825218260 166180613391.05% 90.90%
2009-10 2010-11 22160260012214456883 20329309091.80% 91.74%
TOTAL 8788890249 8772433501 801279282591.34% 91.17%

The Id. AR also submitted that the expenses capmatisallowed on estimated basis.
He in support of assessee’s claim relied on theroofl the co-ordinate Bench of this
Tribunal in the case dfogisys India Ltd. Vs. DCITnh ITA No. 843/Kol/2006 order
dated 11.1.2017.

On the other hand the Id. DR vehemently suppdhedrder of lower authorities.

7. We have heard and perused the submissions nyathe hd.AR and Id. DR as
well as the materials available on records. Initiseant case, the assessee has claimed
the expenses under the head “lorry hire chargestiwivere based on self made
vouchers. The payments of these expenses were imadsh. Thus, the AO doubted
on the genuineness of the expenses and held teabukiness nexuses cannot be
established. The view of the AO was subsequentificoed by the Id. CIT(A).

The undisputed fact is that the lorry hire charges disallowed by the AO on
estimated basis and without finding out any defacthe books of accounts of the
assessee. All the supporting documents and booksamfunts were produced before
the AO during assessment proceedings. In our vimad hocdisallowance of the
expenses is not permitted under the provisionswef The AO should have made the
disallowance after making specific reference to thachers/documents which was
not connected with the business of the assess#@sloonnection, we also rely on the
order of Co-ordinate Bench of ITAT Kolkata in thase ofAnimesh Sadhu Vs. ACIT
in ITA 11/K0l/2013 Dated 12.11.2014. The relevant extract is repreduelow :-

“8. We have considered the rival submissions. Asa¢raf the assessment order
shows that the Assessing Officer has disallowed 20%ne expenses on estimate
basis on the ground that no independent verificatio be made to find out the

authenticity of the expenses. Ld. CIT(Appeals) feasiced the same on the same
ground. However, we are of the view that no esthaisallowance scan be made for
inability to make independent verification. If asgecific expenditure is unverifiable

or is un-vouched, then such specific expendituralismallowable. Here no such

specific identification has been done. In thesewnstances, we are of the view that
the estimated disallowance as confirmed by theCld.(Appeals) is unsustainable.

Consequently the same stands deleted. In the reSuttunds No. 2 & 3 of the

assessee’s appeal stand allowed.”
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Similarly, we note that the Id. CIT(A) has obsertkdt the margin of the assessee has
been reduced in comparison to the earlier yeairs. digain uncontroverted fact and
cannot be disputed but the same cannot be attdldite to the lorry hire charges.
There can be multiple reasons for the reductiothefmargin of the assessee such as
increase in the fuel or reduction in the price gedrby the assessee from the parties
due to competition. But no such fact has been broag the record by the Id. CIT(A).
Thus, in our considered view the reasons citedhikyld. CIT(A) for confirming the
addition is not tenable.

7.1 ltis also important to note that the AO acedph the assessment order that as
per the nature of business cash expenses canawbloked in totality. The view
expressed by the AO reflects the acceptance éonalure of expenses claimed by the
assessee on self made vouchers. Respectfullypialiothe order of the Co-ordinate
Bench (supra) and considering the other factodiszsissed above, we delete the

addition made by the lower authorities. Hence, ghaind of appeal of the assessee is

allowed.
8. In the result, assessee’s appeal stands allowed.
Order pronounced in open court on _07/02/2018
Sd/- Sd/-
(a1 HeEy) (FrET TEH)
(S.S.Viswanethra Ravi) (Waseem Ahmed)
Judicial Member Accountant Member
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